came an expression of particular national legal systems. 8 In civil law jurisdictions this led to efforts to co- , there the emphasis lay on the judiciary who over time developed a system of precedents based on authoritative decisions.
4.
Either way, the various national legal systems which resulted, reacted differently to the challenge posed by the increasing use of far-reaching exclusion and limitation clauses in bills of lading from the 1860s onwards. In England legislative interference with the freedom of contract was deemed unnecessary and the matter was left to the discipline of the (shipping) market. In the United States however mandatory legislation was passed -the Harter Act 1893 12 -regulating the liability of the ship-owner for cargo damage under bills of lading. Soon other states followed, including dominions of the British Empire such as Australia
13
, New Zealand 14 and Canada
15
. It was partly in order to combat the resulting divergence of laws that in 1924 the United Kingdom was prepared to accept the mandatory Hague Rules as a mandatory and uniform liability regime for the carrier's liability for cargo damage under bills of lading.
NEW PROBLEMS

5.
However it soon became clear that to impose a mandatory liability regime upon the carrier would not solve all problems. A provision such as art. III-8 Hague Rules prevents the carrier from decreasing his liability for cargo damage through bill of lading clauses, but is not so effective if the mandatory liability regime is undermined in other, more subtle, ways.
UNCERTAINTY ABOUT THE IDENTITY OF THE CARRIER
6.
What if e.g. uncertainty arises about the identity of the carrier or difficulties occur in obtaining security for cargo claims through ship's arrest because it can no longer be taken for granted that the shipowner is necessarily the carrier under the bill of lading? 16 In cases where other parties then the ship-ow-ner, such as a time charterer or a Non Vessel Operating Carrier (NVOC) assume the role of contractual carrier under the initial contract of carriage with the shipper and/or where the bill of lading contains contradictory information about the carrier's identity 17 , especially a third-party holder of the bill of lading may encounter serious problems in the enforcement of his cargo claim if he has no maritime lien on the vessel, even if the claim itself is well founded and in principle covered by the carrier's P&I insurance.
7.
Unfortunately the Hague Rules do not provide answers to these problems. Therefore many legal systems have found ways of their own to protect the cargo interests 18 often by treating the ship-owner as the carrier under the bill of lading or alternatively by granting the cargo claimant besides his claim against the contractual carrier an additional direct action against the actual carrier. 19 Some have done so through domestic legislation 20 , others have left it to the Courts. 21 Either way, the result was considerable legal diversity from one country to the next, which provided a strong incentive for forum shopping.
CIRCUMVENTION OF MANDATORY LIABILITY REGIME THROUGH TORT-BASED CARGO CLAIMS
8.
A further problem arises if the cargo interests seek to escape from the exclusions and limitations of the mandatory liability regime by circumventing it. 22 In principle, this can easily be done by basing the recovery claim against the contractual carrier in tort (e.g. negligence in causing damage to property) rather than on breach of the bill of lading (b/l) contract. Alternatively, the tort-based recovery claim could be brought by a claimant who is not party to the contract of carriage such as the cargo owner, or the claim could be directed (also or even exclusively) against the persons or parties 23 to whom the carrier has Klausel, Hamburg, 1980 For a comparative overview of Dutch, English, German, French and Belgian approaches to this problem, see: Smeele, op. cit., diss., 1998. 19 This is also the approach in art. 10-2 Hamburg Rules, which provides a direct action against the "actual carrier".
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For Germany, see § 642 HGB and for The Netherlands (previously through) art. 518d and 518k Dutch Commercial Code (old) and since 1991 through art. In Belgium e.g. the Courts have developed a doctrine under which the cargo interests may enforce a cargo claim not only against the contractual carrier, but also against the ship-owner directly. See: Cour de Cassation 30.9.1977 , JPA 1977 -78, 429, ETL 1980 , 199 The Stad Gent and Cour de Cassation 16.9.1983 JPA 1983 -84, 135 The Gold Coin. See: F. Stevens, Vervoer onder Cognossement, 2001 , p. 207 ff., No. 354 ff. and Smeele, diss., 1998 For an early example of this, see: Elder Dempster v. Paterson, Zochonis, (1922) Each legal system uses its own terms to denote the 'performing party' (compare art. 1-6 RR). In German law the term often used is "Erfüllungsgehilfe" (Fulfillment assistents), in Dutch law "hulppersoon" (assisting person), in Belgian law it is "uitvoeringsagent" (performing agent) and in French law "auxiliaries" (assistents See also: M. Sturley, 'The treatment of Performing parties ', CMI Yearbook 2003, p. 232 : "In modern commercial shipping practice, however, the "carrier' never performs all of its duties under the contract of carriage itself. Quite apart from the fact that most carriers are corporations, which can act only through their agents, virtually every carrier today subcontracts with separate companies to perform specialized aspects of the carriage. For decades, shipowners have contracted with independent stevedores to load and unload their vessels, and with independent terminal operators to store cargo prior to loading or after discharge. With the explosion of door-to-door shipments, few (if any) carriers would even have the physical capacity to perform all their duties under a typical contract of carriage. Indeed some carriers perform none of their duties under the contract of carriage themselves. Non-vessel-operating carriers, or NVOCs, contract with the shipper to carry the cargo, but often sub-contract every aspect of the actual transportation." (footnotes omitted).
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If the claimant holds the defendant liable in tort, he must prove fault on the part of the defendant and a sufficient causal connection between the fault and the loss sustained. Under the Hague-Visby Rules, Hamburg Rules and Rotterdam Rules, it initially suffices for the claimant to prove that the loss occurred during the mandatory liability period of the carrier, after which it is up to the carrier to exculpate himself.
26
This is already visible in the inclusion of art. 12.1973 , Arr. Cass. 1974 Pas. 1974 , I, 376, JPA 1973 , 427, ETL 1974 where it was held (in free translation) 'When the non-performance of a contract results from a fault of an employee or a performance agent of one of the parties to the contract, then the other party has an action only against his counterparty, which is a contractual action. And the employee or the performance agent cannot be considered a third-party to that contract who may be held liable in tort. At the level of the performance of the contract, the injured party only knows his counterparty, whose employee or performance agent was only an instrument. There can only be a tort-based liability if the fault of the employee or performance agent has no connection with the performance of the obligations arising out of the contract and if the damage is not purely contractual.' See more extensively, F. Dutch law has a comprehensive but rather complex statutory system of so-called "derdenwerking" (third-party effect) of contracts of affreightment and contracts of carriage in articles 8:361 to 8:366 Dutch Civil Code (DCC). It aims to discourage the claimant in tort by confronting him where possible with the defences, exclusions and limitations of liability in the contract of carriage to which he is a party and under the applicable liability regime. The basic approach is illustrated by art. 8:365 DCC which provide for the benefit of the servant of the carrier or sub-carrier as follows: 'Where an action (…) is instituted extra-contractually against a servant of a party to a contract of operation, and where that party, in order to rebut its liability for the conduct of the servant, can derive a defence against the plaintiff from the contract governing tractors such as stevedores or a ship repair yard. Under the common law doctrine of "bailment on terms", the ship-owner as sub-bailee of the goods may invoke defences under his own sub-contract with the contractual carrier when confronted with a tort-based liability claim from the cargo interests. "15. Defences and Limits of Liability for the Carrier, Servants and Agents (a) It is hereby expressly agreed that no servant or agent of the Carrier (which for the purpose of this Clause includes every independent contractor from time to time employed) shall in any circumstances whatsoever be under any liability whatsoever to the Merchant under this Contract of carriage for any loss, damage or delay of whatsoever kind arising or resulting directly or indirectly from any act, neglect of default on his part while acting in the course of or in connection with his employment.
(b) Without prejudice to the generality of the foregoing provisions in this Clause, every exemption from liability, limitation condition and liberty herein contained and every right, defence and immunity of whatsoever nature applicable to the Carrier or to which the carrier is entitled, shall also be available and shall extend to protect every such servant and agent of the Carrier acting as aforesaid.
its liability (…), the servant may also invoke this defence, as if he were a party to the contract himself.' Articles 8:363 and 8:364 DCC provide rules to the same effect for the benefit of the ship-owner or charterers as a sub-carrier. In art. Art. 321-3 of the Dutch Commercial Code (old) provided that in relation to damage caused to persons or goods carried on board of the ship, the "reeder" (operator) of the ship was entitled to invoke the contract of carriage or contract of affreightment as concluded by him with his counterparty. At the time, art. 320 Dutch Commercial Code (old) defined "reeder" as he who uses the ship for navigating the sea and who either commands it himself or lets it be commanded by a master who is in his service. Practically speaking therefore the registered ship-owner or the bareboat charterer. Under English law the Himalaya clause is construed in terms of agency. When the carrier concludes the contract of carriage and stipulates defences, exclusions and limitations of liability he does so also as an agent for his servants, agents and independent contractors. Civil law jurisdictions on the other hand understand the Himalaya clause as a stipulation for the benefit of a third party. When concluding the contract of carriage, the carrier stipulates defences, exclusions and limitations of liability for the benefit of his servants, agents and independent contractors.
18. In view of the considerable international divergence in responses to the reality of tort-based cargo damage claims against the carrier, his servants, agents and independent contractors as well as the uncertainty about the identity of the carrier under bills of lading, it is no surprise that at the international level soon efforts were made to provide uniform solutions to these problems.
APPLICATION TO NON-CONTRACTUAL CLAIMS
19. The first uniform rule to materialize from this international legislative process is that the mandatory liable regime will apply to all claims for compensation of damage to cargo irrespective of their legal basis, whether contractual or non-contractual. Article 4 RR Applicability of defences and limits of liability 1. Any provision of this Convention that may provide a defence for, or limit the liability of, the carrier applies in any judicial or arbitral proceeding, whether founded in contract, in tort, or otherwise, that is instituted in respect of loss of, damage to, or delay in delivery of goods covered by a contract of carriage or for the breach of any other obligation under this Convention against: (a) The carrier or a maritime performing party; (b) The master, crew or any other person that performs services on board the ship; or (c) Employees of the carrier or a maritime performing party. (with added stress -FS).
21. Art. 4-1 RR focuses solely on the application of the statutory defences under the mandatory liability regime and does not make clear whether the carrier or a maritime performing party or the persons listed under (b) and (c) may also invoke any additional defences under the contract of carriage (if any) in response to tort-based cargo claims. This is relevant because, whereas Himalaya clauses routinely provide that both contractual and statutory defences may be invoked, the Hague-Visby Rules, Hamburg Ru- 
EXPANSION OF THE GROUP OF BENEFICIARIES OF THE MANDATORY LIABILITY REGIME
27. The third topic for which uniform rules were devised concerns the progressive expansion of the group of persons around the carrier who may benefit from the mandatory liability regime. Three separate sub-groups can be detected in this extension process so far. Art. IV-bis (2) HVR reads as follows: "2. If such an action is brought against a servant or agent of the carrier (such servant or agent not being an independent contractor), such servant or agent shall be entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under these Rules." 
Employees
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See Art. I (c) Guadalajara Convention: "'actual carrier' means a person, other than the contracting carrier, who by virtue of authority from the contracting carrier, performs the whole or part of the carriage contemplated in paragraph b but who is not with respect to such part a successive carrier within the meaning of the Warsaw Convention. Such authority is presumed in the absence of proof to the contrary." See also art. II and V Guadalajara.
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Art. 1-2 Hamburg Rules: "2. "Actual carrier" means any person to whom the performance of the carriage of the goods, or of part of the carriage, has been entrusted by the carrier, and includes any other person to whom such performance has been entrusted. tual carrier further to arrive at the notion of "maritime performing party", as defined in art. 1-7 RR. As this latter definition refers to that of the "performing party" in art. 1-6 RR, both definitions will be cited here for easy reference:
Article 1. Definitions For the purposes of this Convention: (…) 6.(a) 'Performing party' means a person other than the carrier that performs or undertakes to perform any of the carrier's obligations under a contract of carriage with respect to the receipt, loading, handling, stowage, carriage, care, unloading or delivery of the goods, to the extent that such person acts, either directly or indirectly, at the carrier's request or under the carrier's supervision or control. (b) 'Performing party' does not include any person that is retained, directly or indirectly, by a shipper, by a documentary shipper, by the controlling party or by the consignee instead of by the carrier. 7. "Maritime performing party" means a performing party to the extent that it performs or undertakes to perform any of the carrier's obligations during the period between the arrival of the goods at the port of loading of a ship and their departure from the port of discharge of a ship. An inland carrier is a maritime performing party only if it performs or undertakes to perform its services exclusively within a port area.
37. The notion of "performing party" plays only a subordinate role in the system of the Rotterdam Rules. 84 The Rotterdam Rules assume that the carrier may delegate performance of his carriage or cargo handling obligations under the contract of carriage to a sub-contractor, the performing party. E.g. stevedores performing the loading, transshipment or discharging operations of the goods or a terminal operator who stores the goods prior to loading or after discharge.
84
The explanation for this is that the notion of performing party is so wide that it extends also to any inland sub-carriers whether by road, rail or inland barge. Therefore any provisions in the Rotterdam Rules regulating the position of a nonmaritime performing party are likely to conflict with the European unimodal transport law conventions CMR, Cotif-CIM or CMNI respectively.
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Many provisions dealing with aspects of the performance of the contract of carriage, mention the performing party immediately after the carrier. See e.g. articles 12-1, 15, 16, 17-3 (i) , 23-1 and -5, 29-1 (a), 32 (a), 34, 35, 44 RR. anything. 87 In the end, the main relevance of the "performing party" is that the concept of the "maritime performing party" is based upon it.
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38. This implies that the key elements of the definition of the performing party in art. 1.6 RR apply equally to the maritime performing party as defined in art. 1.7 RR and need to be explored and examined more closely to arrive at a better understanding of what the concept of the "maritime performing party" in art. 1.7 RR entails:
-"a person other than the carrier": By definition, the carrier cannot be his own maritime performing party. The concept presupposes that an independent contractor or an agent performs certain obliga- See art. 4-1 RR and art. 19-4 RR. The implication is that the possibility and any defences against liability claims for cargo damage against such a performing party is governed by the law applicable to the claim (the lex causae).
This follows from the reference made in art. 1.7 RR to the "performing party", which term is defined in art. 1.6 RR.
89
For the carrier see art. 1-6 (a) RR. 
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The cargo-and carriage-related obligations listed in art. 1-6 RR are repeated in art. 13.1 RR with one addition, i.e. 'the carrier shall … properly and carefully … keep … the goods." Despite the omission in art. 1.6 RR there can be no doubt that that the notion of the (maritime) performing party also extends to a party e.g. a warehouse or a terminal operator -"to the extent that such person acts, either directly or indirectly, at the carrier's request or under the carrier's supervision or control": Finally, in order to qualify as a maritime performing party, the person in question must be retained directly or indirectly by the carrier and not by any of the parties interested in the cargo. 110 The Rotterdam Rules expressly permit parties to the contract of carriage to agree that the loading, handling, stowing or unloading of the goods is to be performed by the parties interested in the cargo. 111 Of course also the cargo interests may decide to delegate the performance of these duties to an independent contractor, but that party is by definition not a (maritime) performing party under art. 1.7 j° art. 1.6 RR.
39. In order to distinguish the maritime performing party concept from inland carriers 112 , art.
1.7 RR provides that a performing party is to be considered a maritime performing party if and to the extent that it performs any of the carrier's obligations during the period from arrival of the goods at the port of loading of the ship to the moment of their departure from the port of discharge of a ship. 113 In other words, his involvement with the performance of the contract of carriage must have taken place during the maritime stage of the transport as opposed to any inland stages of the contracted carriage.
40. As a measure to protect independent contractors active in non-Contracting States from incurring liability as a maritime performing party, the Rotterdam Rules require a sufficient connection between the activities of the maritime performing party and the territory of a Contracting State. The relevant art. 19.1 (a) RR 114 is cited here first for easy reference:
Article 19. Liability of maritime performing parties 1. A maritime performing party is subject to the obligations and liabilities imposed on the carrier under this Convention and is entitled to the carrier's defences and limits of liability as provided for in this Convention if: (a) The maritime performing party received the goods for carriage in a Contracting State, or delivered them in a Contracting State, or performed its activities with respect to the goods in a port in a Contracting State; (…) 110 See also art. 1.6 (b) RR, which expressly mentions the shipper, the documentary shipper, the controlling party and the consignee.
41. Art. 19.1 (a) RR limits the scope of application of the maritime performing party concept to situations where the maritime performing party (alternatively): (i) receives for carriage or (ii) delivers the goods or (iii) performs his activities with regard to the goods in a port in a Contracting State. Thus an independent contractor whose services as a sub-carrier or in relation to the handling of the cargo are limited exclusively to the territory of non-contracting states need not adapt his liability insurance cover to the possibility of a direct action against him as a maritime performing party. This follows from the words "if, according to the contract of carriage, any of the following places is located in a Contracting State …(a) the place of receipt; … (c) the place of delivery; …", in art. 5 RR. See also: Mankowski, op. cit., EJCCL, 2010, § II.1. 118 This is suggested at least by the absence of a reference to the contract of carriage in art. 19.1 RR and by the rather factual wording used in art. 19.1 (a) RR: "if: the maritime performing party received the goods for carriage in a Contracting State, or delivered them in a Contracting State," which is markedly different from the more abstract wording used in art. 5 RR.
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I.e. if the place of receipt or the place of delivery under the contract of carriage is also the place where the maritime performing party receives or delivers the goods as an agent/independent contractor for the carrier. Also where the port of loading or the port of discharge under the contract of carriage coincides with the place of receipt or delivery of the goods by the maritime performing party. See art. 5 and art. 19.1 (a) RR.
other cases 120 , this divergence between these two scope rules has the significant and clearly intended result that although the contract of carriage as a whole is governed by the Rotterdam Rules, the liability and right to invoke carrier's defences and limitations of liability 121 of an independent contractor who would otherwise qualify as a maritime performing party, are not governed by these rules 122 , but by the applicable national law.
DIRECT ACTION AGAINST THE MARITIME PERFORMING PARTY
Direct action
44. The fourth topic for which a uniform rule has developed is the possibility of pursuing a direct action against the person who actually performs the (stage of the) carriage during which the damage occurred, the actual carrier. Again the basic idea originates from air law 123 and has spread from there to several other transport law conventions. 124 As was discussed already above, the Rotterdam Rules have transformed and extended the concept of the "actual carrier" into that of the "maritime performing party", which not only includes (any) sub-carriers who (undertake to) perform (part of) the carriage, but also any independent contractors who (undertake to) perform any of the cargo-related obligations of the carrier under the contract of carriage during the maritime stage of the transport. The scope rule in art. 19-1 RR determines not only whether a direct action against a maritime performing party exists, but is also a condition precedent to the right of that same party under art. 4-1 RR to invoke the defences and limitations of liability of the carrier under the Rotterdam Rules. The rationale for this connection between the direct action and the protection of the mandatory liability regime seems to be that maritime performing parties should take the bitter with the sweet. E.g. a ship or the business premises from which the stevedores or a terminal operator works.
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The jurisdictional grounds in art. 68 RR mirror those in art. 66 RR, but might differ in a given case because the grounds in art. 66 RR refers to the courts of (i) the carrier's domicile, (ii)-(iii) the contractually agreed places of receipt and delivery, (iv) the initial port of loading of the ship and (v) the ultimate port of discharge from a ship under the contract of carriage as a whole. Art. 68 RR by contrast applies to the courts of (i) the maritime performing party's domicile, (ii)-(iii) the actual ports of receipt and delivery by the maritime performing party or (iv) the port where the maritime performing party performed his activities with respect to the goods. With regard to the maritime stage of the transport there is overlap with alternative (i). Alternative (ii) may however be relevant where the sub-carrier already took over the goods prior to their arrival at the port of loading or continued to hold them in his care even after their departure from the port of discharge. It follows that the period of responsibility of a maritime performing party may extend even to non-maritime stages of the transport provided that he has custody of the goods. 52. An imaginary example may help to illustrate the point. During lightering operations a floating crane discharges containers from a container ship and loads them on to a barge. Because of an error made in the ballasting of the ship, the ship suddenly lists to starboard, causing the floating crane to turn over and several containers to fall overboard from the barge. The cargo claimant may easily establish a prima facie liability on the part of carrier C, as well as on the part of ship-owner S (sub-carrier), floating crane operator L (lightering company) and barge-owner B as maritime performing parties, by proving that the occurrence which caused the cargo damage took place during their period of responsibility. C as carrier is obviously liable for the breach of its obligations caused by the acts and omissions of (employees of) S and of the master and crew of the ship 145 and so is S as maritime performing party. 146 In principle, L and B are not responsible for S or for the ballasting error made by the crew of the container ship, however if L is unable to relieve itself from liability by proving that the cause of the accident is not attributable to its fault or its servants, then L will remain liable.
Liability Regime
Burden of proof
53. What may prove problematic in future maritime practice is that normally the burden of proof that the damage occurred during the period of responsibility of the carrier also entails that the cargo claimant must prove that the goods were (still) in undamaged condition at the time that this period began and were damaged at the time that it ended. In cases where the period of responsibility of the maritime performing party does not coincide with that of the contract of carriage as a whole, there may have been a preceding transport stage whether by land or by sea or a subsequent stage or both. In that case it is most unlikely that the condition of the goods would be inspected before the maritime stage started and once again when it ended. It is also clear that it would be highly unpractical, expensive and delaying to introduce such inspections at intermediary stages of the transport. may have only limited knowledge of the outward appearance of the (containerised) cargo during a relatively short period of time, the right to challenge the cargo claimant's allegation that the occurrence which caused the damage took place during his period of responsibility. Furthermore, the cargo claimant has an alternative, which is to direct his cargo claim against the carrier. It remains to be seen how the courts will deal with this problem once the Rotterdam Rules enter into force.
Joint and several liability
55. In the event that a maritime performing party is liable, the carrier will be liable as well, because any breach of his obligations caused by acts or omissions of the maritime performing party, his employees, agents and sub-contractors is attributable to the carrier. 147 As is clarified in art. 20.1 RR such liability of the carrier and one or more maritime performing parties is joint and several. This implies that the cargo claimant has the right to pursue his cargo claim to the full amount (of the applicable liability limit) against each of joint debtors, but can recover his damage compensation only once.
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56. What it also implies is that there may be recourse claims between the carrier, the maritime performing parties and vice versa if the party who is forced to pay the cargo claimant is not the one who in the internal relationship between the co-debtors is the one who should ultimately bear this loss (to this degree). Often a clear risk allocation between the carrier and maritime performing party will follow from their contract. 149 If however several maritime performing parties are engaged at the same time 150 , then it is quite possible that there is no contractual link, not to mention a clear risk allocation agreed between these maritime performing parties and the carrier. In that case problems of jurisdiction and applicable law may easily arise. Unfortunately the Rotterdam Rules do not provide any uniform rules or guidance with regard to these recourse actions, as the matter is entirely left to national law.
CONCLUSION
57. Despite the above reservations, it is submitted that the concept of the maritime performing party in the Rotterdam constitutes a moderate step forward in the development of uniform transport law and that the drafters of the Rotterdam Rules have managed to arrive at a fairly balanced result in which maritime performing parties have been brought under the protection of the mandatory liability regime of the Rotterdam Rules at the price of being subject to a direct action in case the occurrence which caused the cargo damage took place during their watch. 
